
 
 


 
   
 

 


 


 

   
  

   

   
 
  


 
   
 
 

    


               
               

              
                

              
               

                 
            

          

              
             

            
            

             
               

               

               
                 

 

                
              
           

            
              

             
             

            



              
             

               
               

               
               

               
             

               
             

               
              

           
              

              

                 
            

               
              

              
             

               
              

               
             

               
                   

               
            

              
             

               
  

              
               

               
                 

               
               

               
                

               
              


 



             
             

             
                 

             
              

            
           

            
  

           
           

               
        

             
               

         

   
      

  


 



    
  

   
 

   

  
 

 


 
   
 
 

       

            
            

      

              
                

            
             

               
              

              
                  

               
             

              
               

              
               

              
              

                 
                 
             

                 
              

             
            

               
              

                

 



              
               

          

              
          

   

  

              
             

              
              
              
              

              
                

             
              

             
             

               
              

                 

              
             

               
              

             
            

             
             

                   
   

              
              

               

                
              

                  
    


 



               
 
   
 

             
 
             
 

  
 

             
             

                
               

              
             

             

             
 
            
 

  
 

          
 
            
 

            
 
     
 

             
              

             

          
               

             
             

            
             
            

                
              

              
  

             
            

            
      


 



              
              

                
  

            
               

              
                 

           
              

               
      

               
                 
               
              

                
                

      

  

            
     

                  
               

              

               
               

     

             
                

              
               

                 
              

                 
             

   

                
               


 



              
                

                
              

               
               

              
               

                   

              
               

                
               

      

                
               

                  
                

                
               

               
                 

              

            
           

               
            

      

                
                  

                 
                  

                  
                

                   
                   
                    

                   
                  

                
                

                
     


 



               
      

           
             

             
      

  

        
         
         
        
        
       
         

   

   
    
  

   
   

 
   

   
 

  

     
  

    
  

 
   

   
 

    
  

    
   

 
   

   
 


 




 

 



          

  

       

        
        

 

             
             

          
           

         
             

     

        
             

    
            
              

           
           
    

           
       

           
         

        
           

            
             

   
           
             
          
           

              
            

           

          
               
            
         

           
           

             
         

          
          

           
     

         
            



          

             
     

              
            

           
            

             
         

    

           
         

          
             

            
     

              
            

           
          

            
  

          
            

               
            
             
            
           

            
 

       
              

        

           
       

         

     

     

      

      

          

           
       

           
           

           
   

         
           

    	      
         

           
          

            
          

          
     



          

           
            

           
          

             
            
           

             
     

          
           

           
           

           
            

           
       

          
          

            
          

             
        
  

           
           

          
          

            
 

           
          

         

          
             
            
             
            
           

         
            

            
         

          
            

             
            

            
            

            
      

    
            

            
  

           
       



          

               
            

           
       

   
   

   

    

   




 

 



            

  

       

     

             
             

          
         

           
             

   

         
          

           
           

        
 

           
    

         

          

     

      

      

        

          

          
            

          
          
            

            
            
            
          

           
             

           

           
            

           
           

             
           

          
          

          
           

          



          

          
           
             

          
  

             
           

             
             

           
    

          
      

    
           

      

               
            

           
       

   
   

   

    

   




 

 



   
   

   
   

      
 

 

    
 
 
 

   

             
            

            
           

                

            
        

             
             

            
             

   

            

  


 
    
 

    
 
    
 

 




 

 



      

     

            
            

       

           
             

            
           

           
               
         

             
    

   

             
          

         

           
   

             
           
             

             
             
            

           
           

            
             

             
     

             
             

            
            

              
  



            
       

           

             
     

             
    

         
         
             

           
    

           
            

        
          

 

            
                

             
               

            
                

            
            

            
            

             
              

              
            

   
               
           

            
            

               
              

               

                
              

             
             

             
          

 



     

              
            

               
        

          
     

           
              

        

         
          

           
     

              
               

             
            

            
       

      

             
           
                
             
                 

             
            

 

 

            
              

             
                 

                
              

            
                
            

                

 



                
  

  
 
 
 

        
           
              

           
             

    
             

              
               

             
            

              

             
           

              
                

             
             
             

          
  

       

   

     

  

     

          
           

           
  

          

 



          
          

         
          

             
           

          
    

        
           

            
       

      

               
       

            
             

             
        

             
              
                 

               
               

        

             
        

      

              
            

              
             

     

 

            
            

               

 



                
          

    

           
          

             

          
          

           
               

            
   

             
         

           
       

    
           

 

           
            
             

                 
           

              
            

             
            

          

          
  

     

        
           

          
         

 



 

              
             

              
         

               
     

  

      

        
          

           
       


 



   
   

   

    
     

   
   

   

          
           

              
             

   

 
    

  



   
   

   

  
    

    
     

     
   

   

           
           

              
             

   
 
     

  




 

 



    

 

   

 


 
   
 

    
 
    
 

  
 

             
            

             
            

            
             

            

                  
               

               
              

             
             

                
           

               
   

               
               

               
 

              
               

            
         

                 
              

               
       



            
             

                 
              

           

             
  

                
                

              
    

                
                 

               
             

              
                 

               
            

             
        

               
         

              
       

              

 

             
 

            
             

      

              
          

 



  


 




 

 



     

            

             
             

              
             

            
            

         

             
             

             
            

                 
               

              
            

           
               

     

            
               

            
            

              
             

              

            
           

           
         
         

           
               

             
             

                
               



           
             

             
              

           
            

              
         

            
            
           

              
              

           
          

            
          

              
             
           

        

              
              

            
            

             
            

            
   

             

       

 
    



  


 

 



            
  

          
         

             
        

          
            

             
    

             
             

          
             

             
             
             

     

            
          

               
             

   

              
           

    

             
           

          
        

              
           

             
            

            
      

 



                
               

              
           
           
   

             

            
               

           
   

              
               

           
             

    

              
             

            
           
            
           

                
 

              
              

             
            
      

             
            

              
          

          

    

         
             

          

 



           

   

            
     

   

 



 
 

UNITED STATES OF AMERICA 
 

v. 
 

IBRAHIM AL QOSI 
 
 

 
P-002 

Defense Response 
To Government Motion for Appropriate 

Relief (120 Day Continuance) 
 

22 May 2009 
 

 
 
 
1.  Timeliness:  This motion is timely filed in accordance with the Rules for Military 

Commission.  See R.M.C. 905(b). 

 

2.  Relief Sought:  NOW COMES the accused, Mr. Ibrahim al Qosi, by and through his 

undersigned counsel, requesting an R.M.C. 803 hearing at Guantanamo Bay, Cuba, a 

hearing to which he is entitled under R.M.C. 905(h), after which the Military Judge is 

requested to: 

a.  dismiss the charges with prejudice,  

b.  in the alternative dismiss the charges without prejudice;  

c.  in the alternative deny the continuance and order a speedy trial; or  

d.  in the alternative,  

(1) deny the Government request for a continuance in so far as it seeks to 

maintain the “status quo” for 120 days; and  

(2) issue and enforce such orders as are necessary to ensure the defense 

has reasonable access to discovery and witnesses.    

This opposition to the Government’s request is based on Mr. al Qosi’s rights under Rule 

for Military Commissions (R.M.C.) 707, Rule for Courts-Martial 707, the Fifth and Sixth 

Amendments to the United States Constitution, Common Article 3 of the Geneva 

Conventions, the International Covenant on Civil and Political Rights, Article 75 of 
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Additional Protocol I of the Geneva Conventions, and Customary International Law.  

3.  Overview:  This case must be dismissed as the Government has now exceeded the 

120-day time limit set in R.M.C. 707.  Upon granting the Government’s previous 120-

day continuance, the Military Judge wisely did not exclude any of the delay from the 

speedy trial clock.  The R.M.C. 707 clock has thus run.  Furthermore, the case should be 

dismissed with prejudice for various reasons detailed below, the primary reason being the 

negative impact of further delay on Mr. al Qosi’s case and well-being.  Barring dismissal, 

the Commission should deny the Government another continuance because the 

Government has interfered with Mr. al Qosi’s ability to prepare for trial during the 

previous continuance by failing to provide discovery or access to relevant witnesses.  The 

Government will continue its obstructive tactics if the Commission grants another 

continuance. 

 

4.  Burden and Standard of Proof:  The Government bears the burden of bringing an 

accused to trial within 120 days. R.M.C. 707(a)(2).  When the defense moves to dismiss 

for lack of speedy trial, the burden of persuasion is on the Government to justify the 

delay.  See United States v. Cook, 27 M.J. 212, 215 (C.A.A.F. 1988).   

Like its counterpart in the Rules for Court-Martial, R.M.C. 906 provides that 

“[t]he military judge should, upon a showing of reasonable cause, grant a continuance to 

any party for as long and as often as is just.”  R.M.C. 906(b)(1)(Discussion).  Unlike the 

court-martial rules, however, R.M.C. 707 increases the burden on the Government for 

justifying a continuance by specifically mandating that “the military judge shall grant a 

continuance or other departure from the requirements of this rule only upon a finding that 

the interests of justice served by taking such action outweigh the best interests of both the 

public and the accused in a prompt trial of the accused.” R.M.C. 707(b)(4)(E)(i) 

(emphasis added.)  By the plain language of this rule, therefore, the Government bears a 

heightened burden to justify delaying a “prompt trial” for the accused. 
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5.  Facts:  Mr. al Qosi is unique among all currently charged detainees.  He has been 

charged since February 2004, in other words longer than any of the 19 currently charged 

detainees.  This is not because his case is any more serious than the other detainees (his is 

in fact probably the weakest of all the charged cases).  He was charged early because of a 

decision by Brigadier General Hartmann, the thrice disqualified legal adviser to the 

Convening Authority, to try “sexy” cases under the original failed commissions system.1  

Mr. al Qosi’s case has turned out to be anything but “sexy,” and he has been in legal 

limbo longer than any other currently charged detainee.2 

Mr. al Qosi has been in the custody of the United States since 15 December, 2001.  

Aside from the length of time he has been in legal jeopardy, the U.S. Government has 

also detained Mr. al Qosi for as long as any detainee.  After Pakistanis turned him over to 

the U.S. Government in December 2001, he spent a few weeks under horrendous 

conditions in Kandahar, Afghanistan.3  The U.S. Government then brought him to 

Guantanamo in January 2002.  He thus has been at the mercy of the U.S. Government for 

well over seven years, including periods of persecution by the same Government now 

seeking this continuance.   

During this period of detention, he obviously has had no trial.  Yet, he has been 

charged under three phases of the Guantanamo debacle, without resolution of his case.  

First, in February 2004, under the illegal Military Commissions Order of the President, 

the previous administration shocked him, his family (his father was 75 at the time; his 

mother 70) and his hometown of Atbara, Sudan, by levying allegations against him of 

being in cahoots not with other cooks, but with Usama Bin Laden himself in planning 

                                                 
1 “U.S. Judge Barred from Another Guantanamo Trial,” Reuters. August 14, 2008. 
http://www reuters.com/article/topNews/idUSN1337894520080814. 
2 Three other detainees were charged along with Mr. Al Qosi, but all are done with their trials.  They are 
David Hicks (released after a deal was struck between then-Vice President Cheney and the Australian 
Prime Minister), Salim Hamdan (released after trial) and Ali Al Bahlul (serving life imprisonment after 
refusing to defend himself at trial and glorying in being an Al Qaeda promoter). 
3 The defense has asked for discovery of any documentation, information, etc., surrounding Mr. Al Qosi’s 
capture and release to U.S. authorities, but our requests have been fruitless. 
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terrorist attacks.   

After waiting over two years, Mr. Al Qosi and his family watched with hope as 

two Presidential Orders were struck down, the last ultimately by the Supreme Court, in 

June 2006.  Thereafter, the Government brought new, vastly attenuated allegations 

against him under the Military Commissions Act.  These new charges were not brought 

until February 2008.  And time has continued to pass. 

The defense fought for discovery and movement in the case.  It brought motions 

and awaited rulings.  Then, on January 23, 2009, the U.S. Government took Mr. Al Qosi, 

his family, the Atbara citizenry and the Sudanese government (now fully engaged in 

seeking repatriation) into phase three of legal limbo.  The Government sought and 

obtained a 120-day halt of the Commissions, pending an ostensible review of the case 

files of all Guantanamo detainees.   

The military judge did not order excludable delay during the period of the 120-

day continuance the government requested on 23 January 2009.  See United States v. al 

Qosi, Ruling: Government Request for a Continuance, 26 January 2009.  In addition,  

many days were not excluded from the R.M.C. 707 clock prior to this continuance.  

During this 120-day halt begun in January, moreover, the Government provided no 

discovery, did not respond to any old discovery requests submitted on behalf of Mr. al 

Qosi, and did not grant access to requested witnesses -- witnesses it had previously told 

this Commission it would make available to the defense.  Other than approving Protective 

Orders and the Government continuance request, the military judge has not ruled on 

motions filed and argued in 2008. 

The defense nonetheless has sought to move forward by meeting with Mr. al 

Qosi’s family, the citizenry and representatives of Atbara, Sudan (Mr. al Qosi’s home 
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town), former Guantanamo detainees, and government representatives of the Republic of 

Sudan whose equivalents in the U.S. would be the heads of the State Department, the 

CIA, the Senate and House, top Presidential aides, as well as the Sudanese Bar 

Association (not to mention multiple Arab news media outlets).  These meetings 

highlighted the very viable option of Mr. al Qosi’s repatriation to his home country of 

Sudan.  As Mr. al Qosi reported to the President’s Guantanamo Review Task Force:  

The activities of former Guantanamo detainees who have 
returned to Sudan are monitored closely by the Sudanese 
intelligence services, which produces a regular report 
regarding all Sudanese detainees’ employment, any travel, and 
family ties.  Sudanese intelligence representatives, who met at 
length with detailed counsel during their visit to Sudan, read 
one such report to counsel, in the presence of U.S. intelligence 
personnel who were aware that such reports are generated.  It 
was apparent that the latter shared a collaborative relationship 
with Sudanese intelligence in closely monitoring former 
detainees.  Indeed, U.S intelligence personnel asserted to 
detailed counsel that repatriation of the Sudanese detainees 
remaining at Guantanamo was “the right thing to do.” 
 

Supplemental Submission of Ibrahim al Qosi to Guantanamo Review  
Task Force, 15 May 2009. 
 
Mr. al Qosi has been locked in three variations of legal limbo, as he has grown 

from a 41- year-old man to a man set to turn 50 this year.  Meanwhile his daughters have 

grown from little girls to teens, and a multitude of friends and family in Sudan have stood 

aghast at the opaque machinations of U.S. “military justice.”  And now, the Government 

comes, once again, to continue Mr. Al Qosi’s ordeal for the entire summer, another four 

months, with implied promises of benefits Mr. al Qosi will one day enjoy but  with no 

assurance whatsoever when his legal ordeal will be resolved. 
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6.  Law and Argument:     

a.  The charges must be dismissed because the Government was not granted  
excludable delay for its last continuance and the R.M.C. 707 clock has run.  
 
 (1)  Dismissal is the appropriate remedy. 

Like its counterpart in the Rules for Court Martial, Rule for Military 

Commissions 707 is a rule of strict timelines requiring dismissal if the timelines are not 

met.  Congress delegated to the Secretary of Defense, pursuant to the Military 

Commissions Act of 2006, the authority to prescribe rules for Military Commissions. See 

10 U.S.C. § 949a.  R.M.C. 707 is an exercise of that delegated authority, and therefore 

has the force of law.  Cf. United States v. Kossman, 38 M.J. 250, 260 (C.A.A.F. 

1993)(noting that Congress statutorily delegated to the President the authority to 

prescribe procedures for courts-martial under 10 U.S.C. § 836a, and that Rule for Court-

Martial 707 addressing speedy trial rights, as an exercise of that statutory authority, “has 

the force and effect of law.”) 

The Government bears the burden of bringing an accused to trial within the time 

period prescribed in Rule 707.  See United States v. Cook, 27 M.J. at 215.  Here the 

Government has violated the timeline requirements set out in R.M.C. 707(a)(3).  That 

rule reads, “Within 120 days of the service of charges, the military judge shall announce 

the assembly of the military commission, in accordance with R.M.C. 911.”  Mr. al Qosi 

has been charged, but this Commission has not announced the assembly of the military 

commission so the 120-day rule is implicated.  Prejudice is not at issue on the question of 

whether charges should be dismissed.  Prejudice is only at issue on the question of 

whether the dismissal comes with or without prejudice.  See R.M.C. 707(d)(1). 

As with court-martial practice under the Uniform Code of Military Justice, 

R.M.C. 707 does allow exclusion of delay, including for a “continuance granted only in 
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the interest of justice.”  Any such exclusion, however, can occur only where certain other 

requirements of the rule are met.  First, R.M.C. 707 directs that “[t]he military judge shall 

grant a continuance or other departure from the requirements of this rule only upon a 

finding that the interests of justice served by taking such action outweigh the best 

interests of both the public and the accused in a prompt trial of the accused.”  R.M.C. 

707(b)(4)(E)(i) (emphasis added). 

Second and most importantly, R.M.C. 707 reads unequivocally that  

[n]o such period of delay resulting from a continuance 
granted by the military judge in accordance with paragraph 
(b)(4)(E)(i) shall be excludable unless the military judge 
sets forth, in the record of the case, either orally or in 
writing: (A) the military judge’s reasons for finding the 
interests of justice served by the granting of such 
continuance outweighs the best interests of both the public 
and the accused in a prompt trial of the accused, and (B) 
the identity of the party or parties responsible for the delay. 
 

R.M.C. 707(b)(4)(E)(ii). 

 

Thus on 26 January 2009, this Commission granted the continuance, but in 

accordance with these rules wisely did not grant excludable delay.  The rule, by its plain 

language, makes such an on-the-record finding a prerequisite to excluding delay.   

Denying any excludable delay was the right decision as the Government had no 

compelling reason not to simply dismiss Mr. Al Qosi’s case without prejudice.  The 

Government sought a delay for its own procedural, administrative reasons.  Thus, any 

delay that was granted must be counted against the Government. 

The rule sets a clear timeline and a clear remedy for violation.  The Government 

has exceeded its 120-day time limit.  Dismissal is the only appropriate remedy.   
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(2)  Dismissal with prejudice is the appropriate remedy. 

Dismissal with prejudice is appropriate.  First, the fact statement in this brief lays 

out much of the prejudice to Mr. al Qosi in the sheer length of time he has been confined, 

charged and untried.  Furthermore, according to CAAF and the Supreme Court,  

Prejudice, of course, should be assessed in the light of the 
interests of defendants which the speedy trial right was 
designed to protect. This Court has identified three such 
interests: (i) to prevent oppressive pretrial incarceration; (ii) 
to minimize anxiety and concern of the accused; and (iii) to 
limit the possibility that the defense will be impaired. Of 
these, the most serious is the last, because the inability of a 
defendant adequately to prepare his case skews the fairness 
of the entire system. 

 
Barker v. Wingo, 407  U. S. 514, 532 (1972) (footnote omitted), quoted in United 
States v. Mizgala, 61 M.J. 122, 129 (2005).   

 

But as then-Chief Judge Crawford has also explained,   

[a]fter arraignment, “the power of the military judge to 
process the case increases, and the power of the 
[Government] to affect the case decreases.” As a result, 
once an accused is arraigned, significant responsibility for 
ensuring the accused's court-martial proceeds with 
reasonable dispatch rests with the military judge. The 
military judge has the power and responsibility to force the 
Government to proceed with its case if justice so requires. 

 
United States v. Cooper, 58 M.J. 54, 60 (2003) (emphasis added)(internal 
citations omitted) 
 

The oppressive treatment of Mr. al Qosi has been described in some detail in the 

defense’s motion to suppress his statements.  Additionally, the length of his confinement 

and the fact that he was kept like a dog in an outdoor cage for months, and maintained in 

solitary confinement for even longer, is profoundly oppressive.  Obviously, another four 

months of delay raises incredible anxiety and concern for him.  It might be easy to ignore 

four months because in the grand scheme of 8 years it seems like a short time, but that 
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sort of thought is only an indicator of how absolutely warped and offensive the Military 

Commissions system has become. 

 Another most important factor in the prejudice analysis is impairment to the 

defense.  Witnesses from the relevant timeframe in this case have lost memories of what 

happened (but as explained below, due to the Protective Orders in place, even this fact is 

difficult to demonstrate).  Mr. al Qosi himself now is unable to put events in time order , 

a fact which will make the defense’s suppression motion that much harder.  And these 

obstacles arise because the Government has dragged its feet for years and made glaring 

strategic errors, particularly in its decision to concoct a brand new system of justice when 

courts-martial and federal courts were available to handle Mr. al Qosi’s case.  

Furthermore, as explained below, the last 120-delay specifically harmed the defense’s 

trial preparation by drying up discovery and witness access. 

Mr. al Qosi is also prejudiced by the prosecutors’ not dismissing the charges: the 

stigma attached to Mr. al Qosi as a charged detainee greatly diminishes his chances at 

repatriation.  It is the defense’s understanding4 that keeping Mr. al Qosi charged places 

him in a unique category of repatriation review led by the Department of Justice.  This 

categorization was highlighted in President Obama’s most recent speech at the National 

Archives, where he disturbingly discussed Commissions detainees as being in a separate 

category than those being considered for release.5  From discussions with the Department 

of Justice (DOJ) and press reports, release determinations on Commissions detainees are 

made by a group of prosecutors at DOJ, some of whom previously worked at the Military 

Commissions Prosecution office.  The stigma that attaches to Mr. al Qosi as a 
                                                 
4 The U.S. Government is free to refute this point with specific facts, considering it is in the best position to 
explain the inner workings of its own Task Force. 
5 President Obama, Speech on Guantanamo Bay at National Archives, Full Text, 21 May 2009, 
www.politico.com/news/stories/0509/22825 Page4 html. 
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Commissions detainee, whose case is being reviewed by prosecutors, makes his release 

less likely, and a political liability, since releasing a “charged terrorist” would play into 

the hands of those who oppose President Obama’s efforts to close Guantanamo Bay.   

The prejudice that attaches from the pending charges exists in spite of the now-

document reality (noted in the facts above), that intelligence personnel from both the 

United States and Sudan are confident the prompt repatriation of Mr. al Qosi is 

appropriate.  Mr. al Qosi has an excellent case for repatriation: he has extremely weak 

charges (indeed, his case does not even amount to that of Mr. Salim Hamdan, who 

received a 66-month sentence and was acquitted of one of the two charges against him), 

highly questionable evidence, a strong network of family support in Sudan and a home 

country to which he can return without fear of persecution.  Furthermore, the Sudanese 

government fully supports his repatriation, and of the nine Sudanese detainees returned 

from Guantanamo Bay, Sudanese officials are proud of the fact that each detainee is now 

a productive, trustworthy, non-radical member of society.6  Mr. al Qosi can get no fair 

adjudication of his repatriation case before DOJ, as he is highly prejudiced by the stigma 

of a charge sheet that the government interminably hangs over his head with its requests 

for lengthy continuances.  The stigma directly affects his ability to get a review of his 

repatriation case based on the true merits.  In keeping him charged when it could dismiss 

his case, the Government denies him the right to a fair and meaningful review. 

Third and finally, on the prejudice question, Mr. al Qosi has been effectively cut 

off from meaningful relief on his habeas petition, because he is a charged detainee.  The 

federal judge reviewing the habeas petition has deferred action since the Supreme Court 

                                                 
6 Indeed, as it accounts for all its repatriated detainees, Sudan has a better success rate of rehabilitation of 
former detainees than does the often-vaunted Saudi Arabian rehabilitation program. 
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ruling in Boumediene v. Bush, ___ U.S. ___, 128 S.Ct. 2275 (2008), in deference to this 

pending Commission.  Though the habeas case has started to move forward a bit, the 

Article III Court is generally poised to delay any action pending movement in this 

Commission -- where the Government is seeking further delay with no real end in sight.  

For all these reasons, the charges should be dismissed with prejudice.   

 (3) This Commission Should not Exclude the Delay After the Fact. 

In this Commission’s ruling on the Government’s previous continuance request, 

the Commission wrote, “The Government’s unopposed Request for a Continuance until 

20 May 2009 is hereby GRANTED.”  See United States v. al Qosi, Ruling, 26 January 

2009 (emphasis added).  Though the defense filed no formal opposition to the 

continuance, it also did not agree to it.  The Government put Mr. al Qosi in a terrible 

Catch-22: if he agreed to the continuance, he was implicitly agreeing to more delay after 

all this time; if he opposed the continuance, he faced a blatantly illegal trial.  

Furthermore, the defense had outstanding discovery requests, motions, and witness 

interviews, and no reason to believe that the granting of the continuance would preclude 

progress in those areas. 

The 120-day rule in R.M.C. 707 is a bright-line rule.  Post-hoc rationalizations for 

continuances to justify government delay are inappropriate.  See Cook, 27 M.J. at 214 

(eschewing “informal, after-the-fact allocation to the defense of a ‘reasonable’ period of 

delay” as not meeting the demands of R.C.M. 707, and finding that “[t]he burden is on 

the Government to bring an accused to trial within 120 days.”).  “Each day that an 

accused is available for trial is chargeable to the Government, unless a delay has been 

approved by either the convening authority or the military judge, in writing or on the 

record.” Id. at 215.  The absence of any reason in the record for excluding the 
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Government delay granted on 26 January 2009 means that Rule 707’s clock has run 

against the Government, and dismissal is appropriate. 

With this latest Government request for a continuance, Mr. al Qosi still finds 

himself in this same Catch-22, and at this point has to overtly oppose the continuance and 

face his fate with a rigged trial system.  The Supreme Court best explained the reasons 

for this stance: “While some delay in fashioning new procedures is unavoidable, the costs 

of delay can no longer be borne by those who are held in custody.”  Boumediene, 128 

S.Ct. at 2275.  For his own sanity and the health and well-being of his now 75 and 80 

year old parents, Mr. al Qosi must move out of the legal quagmire in which he finds 

himself. 

 

 

 

 

 

 Mr. al Qosi’s Father   Mr. al Qosi’s Mother 

This Commission has a duty to justice and the accused.  That duty requires this 

Commission to dismiss these charges with prejudice, or in the alternative to deny this 

continuance. 

b.  Speedy Trial Demand. 

 United States law abhors a vacuum, particularly one surrounding a human being 

both confined and under legal jeopardy.  Mr. al Qosi has been in U.S. custody since 2002 

and has had an actual charge sheet for five years.  In any U.S. system of justice, the right 

to a speedy trial is a fundamental right designed to extract a human being from a legal 
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vacuum.  See, e.g., Mizgala, 61 M.J. at 124 (explaining the right to a speedy trial is 

“fundamental” and “unquestionably…a substantial right.”)  The right finds its origins in 

the Magna Carta, and was designed for cases such as this one, where the sovereign 

confines a person who then languishes interminably, a punishment the Founders 

considered to be of unusual, deplorable cruelty.  Of course the writ of habeas corpus is an 

age-old remedy for illegal confinement, but as explained above, that writ has not sufficed 

to protect Mr. al Qosi.      

Accordingly, the accused hereby demands a speedy trial.  While the defense is 

sorely tempted to wait yet another 120 days for promised “reform” of the Commissions 

rules, the last 120 days have proven that the defense would be foolish to do so.  During 

the last 120 days, the Government has frozen discovery and the production of witnesses 

for interview despite the R.M.C’s promise of “reasonable opportunity to obtain witnesses 

and other evidence….”  See R.M.C. 703(a). 

(1)  During the last continuance, discovery has been precluded. 

In September of last year, Col Lawrence Morris, then the OMC Chief Prosecutor, 

was faced with a scandal when a highly decorated Lieutenant Colonel resigned from his 

office on the grounds that it was impossible for him to provide adequate discovery to the 

defense.  In response, Col Morris told the press, "We are the most scrupulous 

organization you can imagine in terms of disclosure to the defense."7  This contention is 

questionable, to say the least.  Last year prior, to any continuance issues arising in this 

case, the Government ignored for weeks a Commission-imposed deadline for providing 

discovery.  Eventually, this Commission had to threaten the Government that they would 

not be allowed to use any evidence produced after a date certain.   

                                                 
7 Finn, Peter.  “Guantanamo Prosecutor Quits, Says Evidence was Withheld,” 25 Sep 2008, 
http://www.washingtonpost.com/wp-dyn/content/article/2008/09/24/AR2008092402101 html. 
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Despite this admonition from the Commission, during the period of the last 120-

day continuance, the Government has neither provided discovery nor a written reply to 

any one of the four discovery requests (one classified) that it received from the defense 

from 1 December 2008 to 5 January 2009 (i.e. before the January continuance).  In fact 

on 27 February 2009, the lead trial counsel specifically wrote to the defense, “We will 

not be providing discovery during the period of the current continuance.”   

A continuance is not supposed to stall the discovery process.  Rather, it should 

afford the Government time to provide more discovery or at a minimum to respond to 

requests. 

(2)  During the continuance, promised witness interviews have been    
      denied. 
 

Prior to this Commission granting the last continuance, the defense filed a motion 

to suppress statements obtained through coercion/torture.  In that motion, the defense 

pointed out that it needed to interview interrogators and other personnel regarding the 

treatment of Mr. al Qosi that led to him allegedly making statements to the Government.  

The Government replied that it would only introduce two statements allegedly taken from 

Mr. al Qosi in July 2002 and May 2003.  With regard to the agents who took those 

statements, the Government asserted that “[t]he defense has never requested access to 

interview the personnel who interviewed the accused in July 2002 and May 2003.”  But, 

it also wrote that “the prosecution can make the interviewers available to the Defense.”   

Just prior to argument on this motion to suppress, the Government requested and received 

its continuance. 

On 1 April 2009 (during the continuance), the defense, sent the Government a 

request to interview the interrogators who took the July 2002 and May 2003 statements. 
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Over a month and a half has passed without a Government response to this request.8  This 

silence reflects the Government’s response regarding discovery generally: during the 

period of the continuance, access to witnesses will not be provided. 

This lack of witness access further demonstrates that the most recent continuance 

request must be denied.  Any additional continuance will only allow the Government to 

further stonewall the defense’s trial preparation.  Being denied reasonable access to these 

witnesses is particularly problematic here, where the Government received this 

Commission’s approval, over defense objection, of Protective Orders that effectively 

prevent the defense from investigating the suppression issues without Government 

assistance.  As noted in the defense objection to the Protective Orders, if and when the 

defense actually find ex-guards who served at GTMO five years ago, the Protective 

Orders prevent defense counsel from using available pictures of Mr. al Qosi (taken at 

GTMO by JTF), when seeking to remind any guard of who the detainee is.  Furthermore, 

the Protective Orders effectively preclude asking any guard about misconduct he or she 

may have seen other interrogators engage in, because the defense is prohibited from 

revealing the names of interrogators, including the names of the two interrogators who 

took the statements the Government intends to introduce.  Thus, the defense is stuck: it 

cannot effectively interview witnesses, and the Government will not make the only 

witnesses who are sure to remember Mr. al Qosi available for an interview during the 

continuance. 

c. Conclusion 

 As a starting point, the R.M.C. 707 violation makes the continuance request moot.  

The case must be dismissed because the Government has violated the black-and-white 

                                                 
8 The request was received by the government as evidenced by their reply email of 3 Apr 09 at 2:19 pm. 

15 



timeline requirements of the rule.  The case should be dismissed with prejudice because 

of the harm the delay has caused Mr. al Qosi.  Barring dismissal, the question is how this 

Commission can best apply the standard from R.M.C. 707(b)(4)(E)(i).  The interests 

outlined by the Government are outweighed by the public’s and Mr. al Qosi’s interest in a 

prompt trial.  Any more “continuances” only allow the Government to persist in avoiding 

its discovery responsibilities and to “unreasonably impede” the defense’s exercise of its 

right to an “adequate opportunity to prepare its case.”  See RMC 701(j).  Accordingly, the 

defense moves for dismissal, or in the alternative, denial of the continuance and a speedy 

trial. 

7.  Request for Oral Argument:  In accordance with R.M.C. 905 (h) the Defense 

requests an R.M.C. 803 session to present oral argument, a right to which it is entitled 

under the rule.   

 
8.  Witnesses and Evidence:  The defense reserves the right to call witnesses in support 

of this motion.   
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9.  Additional Information:  The defense hereby respectfully requests that the Military 

Judge authorize the Assistant Secretary of Defense for Public Affairs (or designee) to 

release this pleading to the public at the earliest possible date.  In making this motion, or 

any other motion, Mr. al Qosi does not waive any of his objections to the jurisdiction, 

legitimacy, and/or authority of this Military Commission to charge him, try him, and/or 

adjudicate any aspect of his conduct or detention.  Nor does he waive his rights to pursue 

any and all of his rights and remedies in all appropriate forums.   

  
     Respectfully submitted, 

 
     By:  Travis J. Owens 

CDR S.M. Lachelier, JAGC, USN 
LCDR T. J. Owens, JAGC, USN 
Maj T. E. Pierce, JA, USN 
Detailed Defense Counsel for 
Ibrahim al Qosi 
 
Office of the Chief Defense Counsel 
Office of Military Commissions 
1600 Defense Pentagon, Room 3B688 
Washington, DC 20301 

 














